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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
GERALD C. MANN

ATYORNRY @ENERAL fupril 19. 1939

Honorable James X, Zvetts
District Attorney

Bell County

Belton, Texas

Dear Birs

mmmmw 1 m Proper salary

your aounty atiornsy yader ‘Q Y0 ons of the Officers'
Salery Bill, (Art. 3pis Ve oﬂua Sivil Statutes),
You state the egur \e

during the fiseal
#ive Hundred Eigh

$s 0.50) Poliars of
whiok amount the rlrt

Dollars repressnt @We whey ) ms were coavioted
in arimina] xat bosteys thd.r fines, served
the Come! salonss : R 4E tollowing gat
ounil nelon: 23t o ou
. the mabdese of ser} m-.rg:di £irst seb the
. shinfy of e fuey at dpand Five Eundred
Bigr y =8 & B0/A¢ .m.m Pollare uuptm that

. ,.thoyuuuunt Ser the law;
butin 3% and w-lm sourt reducsd the o hrystm '
Fundred Rifty-Four {§764J00) Dollars sach yeaY os tha theory
- that such mount , repregunting fees where Shederlendants \
- Pine sndfodsts in Jall, could 504 be included
withis the medning of the phrase, "tots)l sum earned as com-
ponsation by his ia hig offioclal uputt{“ which 12 the
minimux sklsry the Gouf mionorn' Oourt 1s anthorised teo

set for county officen

Seation 13 pr the Officers’ Salary Bill (Article



Honorable James K. Evetts, April 16, 1?361 Fags &

3912-s, cupra, Section 135) reads in part as follows:

"The Somuissioners® Court in gounties
having a porsulation of 20,000 inhabitants or
more and le s than 190,000 inhsbitants, ac-
cording to the last preceding Federal Census,
is heredy suthorized and 1t shall be its duty
to fix the salaries of all the following named
officers, to-wit: GSheriff, Assessor and Col~-

- legtor 01' Taxes, County Judge, Cour Attorne
inoluding Criminal Distriet Attornays/and County
Attorneys who perform the duties of District
Attora Distriet Clark, County Clerk, Trea-

surer, Hide and Anima) Iupoctor. 24 :- of 4

officers shell be paid mm
mﬁltﬂm‘!' rnﬂu:u Il"

) 1"!.!2!1!!59&0')!‘3‘1’3(3‘71“3‘1’:*“ 2

Fear 1933, and not more than ths maximum smount
owel noh officer under existing on

August 24, 1935;" ( rderscoring ours).

The questicus you are snswered by an inter-
pretation of the portion of thé statute we underseored
above. The specifie applicatidn is whether the Sevesn
- Hapdred rttty-ronr ($754.00)/Del} resenting fess
satiafied by derfendants remphini in 1933 should

~ be counted as part of ths Mﬁl oanud a8 compenss~

tion by him". That the BHels of the\minimum salary possi-~
ble under the law 1s th nuu total of \hoth the fees col-
lected and unsollected Lo whieh the offiQer would have
been legally entitled for the year 1935, Bg not opea to
reasonable question., /The use of the word srned”® rather
than "colleoted™, esfecinlly wherse the one woXd was sudb-
stituted for the otlf=r by the Laglslature in the process
of enaoctment, wouly seem to settle the fssue dayond dis-
pute. Thiszs rule has bezn recognized by both the present
sdeinistretion of ‘this Department as well as the preced-
ing ane.

. But, it is ergued that by virtue of the pro-
visions of artiele 1055, C. C. P., since in 1935 the
county attorney would be Qnti.tloe to only one~half of
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the fees paid by the county in cases where defendonts dié
not pay their fins and ¢osts, and since even the occunty
could pay nothing under thet statute or any other unless
the defendants were compelied to work out their fines

and ocosta -in certain ways, thst the county attornsy should
have received no compensation in such cases in 1935, there-
fore, it was not proper that the court should take such
cases in consideration in arriving at sald minimum salary
rermitted by Artlele 391z-e, supra. Under our statutes
there are three sources for the payment of costs in orimi-
nal cases. These are: (1) Costs peid by the State. See
Arts. 1016-1038, C. C. P. (Z) Costs paid by the eounty}
See Arts, 1037-1080, C. C. P. and (3) Costs paid by the -
defendant; see Arts. 1081-1072. Of ocourse, when & de-
fenlant satisfies a fine by remaining in'jnil rather thas
pay the fine in money, the State does nc: pay the county
atiorney any part of his fee, exoept as provided by said
Article 10585, C, O, P., where ths eounty is aut lod €O
pay ths county attorney one-half his costs if the defendant
workad out lhis fine and costs in the workhouse, on the.
county farm, 6n the public roads or upon any pudblis works
of ‘the ocounty; but in any eveat the defendant owes the
fine and oosts the moument the Juldgmeat agsinst him beoomes
final. And at that momeat, the fee of the sounty attorney
becomss an "esrned™ fee, Lecause the duty of the sald
attorney is ot an end; his work in the case is complete.
‘He 1s not charged Ly statute direotly or by implication
with ths enforcexent of the judgment. Article 1088, C, C. P.
oan have no possible application unti] the judgment becones
final; 4t is a oellection statute in the sense that it
provides & means by which the fine and costs are satisfied
by the coavict, end in retura for work of the conviet the
ocounty pays ths offiocer half his coets.

The very language of Article 1085, C. C. F., in-
dicates the legislative recognition that the officer's
cozts have besome acorued costs as a charge against the
defendant, and that pavment to said officer of one-half
sald costs by the eounty in retura for lsbor on the part
of the oconviot is merely a legal wean: for satisfying said
costs, and doss not detrsct in any degree from the faet
the full item of sald coests were earned when the duty of
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the county sttorney was fulfilled. Ve guote sald Article
1055, C. C. Lo

*Half costs paid officers,

"The county shall be liable to easch offi-
cer and witness having costs in a ml sd emeanor

cage for only one-half thereof where the defen~
dant has esatisfled the £ 1ne and costs adgudged
againgt him.;grrull by r in the workhouse,

. on the county farm, on the pudblic roada or mpon

' any public works of the eounty; and to pay guch

half-of such I.E%i sosts as may have been so
taxed, not including commissions, thd county
Judge shall issue his warrant upon the
treasurer 1ln favor of :

sams shall be paid out ¢ ridge
fund or other funds not oherwise/appropriested.”

. ‘In the case of Ex Parte Magn, 46 3, W, 828, the.
court held that even though the Goysrnor had the porer to
grant a pardon to a person convietdd of a misdemeanor and
t0o remit his fine, he had no pc A remit or release him
from the payment of the costs dase because the of-
ficers, (which includes the ooy ‘

h pney) had a
r;;%t n such costs which the/governor dould not o avay
or d urb. e court said: :
“They, {the pecpXe) have not conRerred

authority upen him (¥he Governor) to tike
away the rightes of fndividuals or of ofXi-’
cors of the state when these rights have
become vested, S0’ ws may say, as far as Ghe
oitizen ia concerned, when any of his rigits
have becoms vested, it is beyond the power\
of the Governor to interfere. Such we unde
stand to be the unbrokes line of authoritiek.
¥e hold that the pardon granted by the Goverp-
or cannot operate as a release cf the convioged
person, in a case like the one in hand (a mils
demeanor conviction) from the payment of costy
ad judged againet him." '

¥e cannot understand how the county ettorney or
any other officer whose ¢oOsts are taxed and enﬁggod.ga &
pert of the judgment in a misdemeanor case can have
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vesated right 1o his costs unless he ha. e=rned such coets.

In our opinion herstofore rendered {Opinion Ko,
0-345, dute ¥arch §, 1939) wvhereln we haé under considera-
tics the minimun selory of district clerks under the same
provisiorn of the statute here involved, we traced the
Lezialetive history of the Officers' Halary Blll. We found
thut &8 introduced in the Len.te it rovided certalino set
schedules of pay for officlals ‘1n counties of differont
population. The originsl House Bill conteined the clause
"not less then the totel sum received as compenaation by
hiw 1in his official cepacity for the fiscal ysar 1935
belng the sxact language of our pressent statute, except
that the word "ezrned™ is now in the law inp lieu of the
word "resceived™ in the bill., The law &s finally passed
was written by o conference committee composed of mexbders
of each House of the lesgislaturs, was passed by them and
signed by the OGovernor with the word “"earaed™ substituted
for “received™, )

The argument has bdaen advanced that the word
*compensation” in the phrase "earsed ss compensstion” de-
notea the negessity that the money be payable before it
could bs considered as part of the sum total to be used
as the criterion for the minimum salary of the offieial}
tzat the lLegislature in enaoting the statute did not con-
fice to the use of the turm “earned™, nor 4id they say
rearnsd fees” but rather used the term “earned ocompensa-~
tion". It is our opinion the term “earned compensation"”
1{s broader and inciuwdes more than "earned fees"; that
the reason~ble deduction for its use was the apparent inm-
tenticn of the lsgislature to inelude not only fees earned
but ex-officioc salary of the official during the year 1935
as well, ‘ :

For the reasons given, we «ie conatralned to
specifically over-rule confarence opinion No. 2980, writtea
by Assistznt Attoraney General Joe J. Alsup on February 9,
1936, and now hold a county atiornasy is entitled to bave
all compensation actually earned during 1935 considered in
fixing his minimum salary for all years since the effective
dats of the Officers' Salery Bill,
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Therefore, your questions are each answered
in the affirmative; the county attorney of Bell County
wag legally entitled to conslder the 3754.00 of fees
where defendants laid out their fipes in jail after
conviction in 1935 as earned fees under the present law;
that the court had no legal right to deduct said amount,
and that Bell County 1s legally llable to the county
attorney for the difference.

Yours very tryuly

Woodall
. "Assistant
BWIAW
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